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SUPREME COURT OP APPEALS OP VIRGINIA. 

EICHMOND. 

Lacey v. Palmer, Sheriff.* 
April 29, 1896. 

1. Habeas Cobpus — Office of writ — Legality of imprisonment only. The office of 

the writ of habeas corpus is not to determine the guilt or innocence of the 
prisoner, but only the legality of his imprisonment. If a prisoner is held 
under a proper process for an offence created by a valid statute, he must 
await the trial in the mode prescribed by law. 

2. Constitutional Law — Title of act — Several objects — Partly valid. The Con- 

stitutional provision that " no law shall embrace more than one object, which 
shall be expressed in its title," is not violated by an Act containing more than 
one object, if the objects embraced in the Act, but not expressed in its title, 
have congruity or natural connection with the object stated in the title, or 
are cognate or germane thereto ; and the Act will be held valid if the title is 
broad enough to cover the objects expressed in the Act. But if the title is 
not broad enough to cover the Act, it is valid only to the extent that the 
object is expressed in the title. The Constitution is to be construed so as to 
uphold the law if practicable. 

3. Constitutional Law — Title of Act of February 29, 1896, against "Pool- 

selling " — Effect of ■' and so forth " in title. The Act of Assembly approved 
February 29, 1896, to prevent "pool-selling and so forth" (Acts 1895-'96, c. 
539, p. 576) has but one object, but it is broader than its title, and is there- 
fore unconstitutional as to all of the ofiences created by it except "pool- 
selling" on horse races. The words "and so forth" express nothing and 
mean nothing as a compliance with the Constitutional provision. 

4. Constitutional Law — Acts against pool-selling and gambling — Interstate Com- 

merce — Conflict of Acts. The object of the Act of Assembly approved Feb- 
ruary 29, 1896, to prevent "pool-selling and so forth" (Acts 1895-'96, c. 539, 
p. 576) is the suppression of gambling in one of its most attractive forms 
and not a regulation of commerce, between the States, though it may inci- 
dentally affect it, and is within the police power reserved to the State. And 
neither is this Act, nor the Act approved on the same day "to prevent 
gambling and selling or making books," &c, in conflict with Art. I, sec. 8, 
clause 3 of the Constitution of the United States ; nor are the two Acts in 
conflict with each other. The latter Act is in full force and vigor. 

5. Constitutional Law — Bets or wagers on races beyond State — State's jurisdiction 

over parties betting here. The State of Virginia has authority, by statute, to 
forbid its citizens to bet on horse racing in another State, and this right is 
not affected by the fact that the money is to be placed in a third State. The 
act forbidden is the wager, and over it and the actors in it, the State has com- 
plete jurisdiction. It is immaterial where the race takes place. 

* Reported by M. P. Burks, State Reporter. 
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6. Waebant of Arrest — Particularity of. Warrants of arrest are required to 

recite the offence charged, but the same particularity is not expected or re- 
quired as in indictments, though greater precision should be observed in 
future, since Justices of the,Peace have been given exclusive original juris- 
diction of all misdemeanors. 

7. Misdemeanors — Jurisdiction over — Pending cases — Commitment to answer in- 

dictment. Since March 5, 1896, Justices of the Peace have exclusive original 
jurisdiction of all misdemeanors. By the Act approved March 5, 1896, all 
original jurisdiction over misdemeanors was taken away from the County ahd 
Corporation Courts even in pending cases, and a warrant of commitment 
issued since March 5, 1896, to answer an indictment in a County Court for a 
misdemeanor, is void. 

On a writ of habeas corpus directed to Wm. H. Palmer, sheriff and 
ex officio jailer of Alexandria county. Prisoner discharged. 

The petitioner was arrested on a warrant issued by a Justice of the 
Peace of Alexandria county, on March 31, 1896, charging that the 
petitioner "on the 31st day of March, 1896, and on divers other days 
and times within twelve months last past, in the said county, did un^ 
lawfully, by various ways, means, and devices, make bets and wagers, 
and receive and record and register and forward and purport and pre- 
tend to forward money, things, and considerations of value to be bet 
and wagered upon the result of a trial of speed and power of endurance 
and skill of animals, to-wit, horses, to take place beyond the limits of 
the Commonwealth of Virginia, and by various ways, means, and de- 
vices did unlawfully aid, assist, and abet in the making of bets and 
wagers, and the receiving, recording, and registering and forwarding 
and purporting and pretending to forward money, things, and consid- 
erations of value to be bet and wagered upon the result of a trial of 
speed and power of endurance and skill of animals, to-wit, horses, to 
take place beyond the limits of the Commonwealth of Virginia, and 
did unlawfully aid and assist and abet in various ways and manners in 
unlawfully making bets and wagers, and in receiving, recording, regis- 
tering, forwarding, and purporting and pretending to forward money, 
things, and considerations of value to be bet and wagered upon the 
result of a trial of speed and power of endurance and skill of animals, 
to-wit, horses, to take place beyond the limits of the Commonwealth 
of Virginia. ' ' 

The petitioner was arrested and carried before a justice of Alexan- 
dria county, who, ' ' being of opinion upon an examination of the said 
Richard M. Lacey touching the said offence, that he ought to be tried 
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therefor in the County Court of said county, required bail of him in 
the sum of three hundred dollars, for his appearance to answer an in- 
dictment for said offence on the first day of the September, 1896, term 
of the said court, and he having failed to find such bail," committed 
him to the custody of the jailer of said county, who was required to 
receive him into the jail of said county, and there safely keep him 
until he should then be delivered by due course of law. 

Thereupon the petitioner applied to this court for a writ of habeas 
corpus, which was awarded. The jailer returned that he held the peti- 
tioner by virtue of the mittimus, which he made a part of his return. 
The petitioner demurred to the return. 

Samuel O. Brent, B. Walton Moore, Frances L. Smith and Edmund 
Burke, for the petitioner. 

Attorney- General B. Taylor Scott, for the Commonwealth. 

Keith, P., delivered the opinion of the court. 

This is a petition for a writ of habeas corpus addressed to this court 
by Kichard M. Lacey, who alleges that he is detained without lawful 
authority and deprived of his liberty by one William H. Palmer, 
sheriff and, ex-officio, jailor of the county of Alexandria. 

It seems that he was committed to the custody of the sheriff by vir- 
tue of a warrant dated the 31st of March, 1896, charged with violating 
an Act of the legislature, approved February 29, 1896, which declares 
it to be " unlawful for any person or persons, or association of persons, 
corporation or corporations, by any ways, means or devices to make 
any bet or wager, or receive or record or register, or forward, or pur- 
port or pretend to forward, any money, thing, or consideration of value 
to be bet or wagered upon the result of any trial of speed or power of 
endurance or skill of animals or beasts which is to take place beyond 
the limits of this Commonwealth, or by any ways, means, or devices 
to aid, assist, or abet in making of any bet or wager, or the receiving, 
recording or registering, or forwarding or purporting or pretending to 
forward any money, thing, or consideration of value to be bet or 
wagered upon the result of any trial of speed or power of endurance 
or skill of animals or beasts which is to take place beyond the limits 
of this Commonwealth, or to aid or assist or abet in any way or in any 
manner in any of the acts forbidden by this Act. 

' ' That any person or persons or association of persons or corpora- 
tion or corporations violating the provisions of this Act, shall be fined 
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not less than two hundred nor more than five hundred dollars, and be 
imprisoned not less than thirty nor more than ninety days." . 

The warrant of arrest does not charge the defendant with having 
done any of the specific acts which the statute just quoted makes un- 
lawful, but avers in general terms that the defendant, with others 
named in the said warrant, was guilty of each and all of the acts for- 
bidden therein; and the commitment commands the sheriff" to deliver 
Richard M. Lacey to the custody of the jailer of the county of Alex- 
andria to answer an indictment for the offence thus described, at the 
September term of the County Court. 

The petitioner claims that this statute is repugnant to article 5, sec- 
tion 15, of the Constitution of Virginia; that it is repugnant to article 
1, section 8, clause 3, of the Constitution of the United States; that 
it is inoperative, because two laws received the signature of the Gov- 
ernor upon the same day which are inconsistent, the one with the 
other, and, as there is no means of determining which of the two is 
the last expression of the legislative will, neither can be operative, the 
one repealing the other by necessary implication; that the warrant in 
this case is void because it is vague and indefinite and does not with 
sufficient certainty recite the offence with which the petitioner is charged, 
as required by section 3956 of the Code; and, finally, that the com- 
mitment is a nullity because by section 4106 of the Code as amended 
by Act of the General Assembly of Virginia, approved March 5, 1 896, 
it was the duty of the justice to try the prisoner for the offence with 
which he was charged instead of committing him for trial by the County 
Court. 

The office of the writ of habeas corpus is not to determine the guilt 
or innocence of the prisoner. The only issue which it presents is 
whether or not the prisoner is restrained of his liberty by due process 
of law. 

A person held under proper process to answer for an offence created 
by a statute enacted within the constitutional power of the legislature 
cannot be discharged upon a writ of habeas corpus, however clear his 
innocence may be, but must abide his trial in the mode prescribed by 
law. 

Is the statute under consideration repugnant to the Constitution of 
the State? Article 5, section 15, of the Constitution declares that 
" no law shall embrace more than one object which shall be expressed in 
its title." This section has been recently construed by this court, 
which ruled that it was intended to forbid the use of deceptive titles as 
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a cover for vicious legislation; to prevent bringing together in one bill 
subjects diverse and dissimilar in their nature and having no necessary 
connection with each other; and to avoid surprise in matters of which 
the title gave no intimation. See Commonwealth v. Brown, 91 Va. 
762; 1 Va. Law Register, 104; Ingles v. Straus, 91 Va. 762. 

The title of the Act in question is as follows: "An Act to prevent 
pool-selling, and so forth, upon the results of any trials of speed of 
any animals or beasts taking place without the limits of the Common- 
wealth." 

A pool is defined by the Century Dictionary to be, in horse racing, 
ball games, etc. , ' ' the combination of a number of persons, each staking 
a sum of money on the success of a horse in a race, the contestant in 
a game, etc., the money to be divided among the successful betters ac- 
cording to the amount put in by each. ' ' It is, therefore, one of the 
forms of making bets or wagers upon horse races, while the statute 
makes ' ' unlawful a bet or wager by any ways, means, or devices, or 
the receiving, or recording, or registering, or forwarding or purporting 
or pretending to forward any money, thing, or consideration of value 
to be bet or wagered upon the result of any trial of speed or power of 
endurance, or skill of animals or beasts which is to take place beyond 
the limits of the Commonwealth. ' ' Without quoting further from the 
Act, which is set out in full in the warrant, it sufficiently appears that 
it is far broader and more comprehensive than its title. It may be 
said to embrace the genus, while the title only sets out a particular 
species. The Act makes unlawful almost every conceivable form of 
making bets or wagers upon the results of trials of speed of horses, 
while the title only mentions the particular form of wager or bet known 
as a " pool " or " pool-selling. ' ' 

Cooley, in his work on Const. Lim., speaking of the effect of such 
a constitutional provision as that under consideration, where the Act 
is broader than the title, says: "In such a case it may happen that one 
part of it can stand, because indicated by the title; while as to the 
objects not indicated by the title, it must fail. ' ' 

We do not consider the Act as obnoxious to that part of the clause 
of the Constitution, just quoted, which says that "no law shall embrace 
more than one object." The object of this law is the suppression of 
gambling, or that form of gambling where the bet or wager is made 
upon the speed or endurance or skill of animals or beasts, for, as was 
said in Ingles v. Straus, supra: "If the subjects embraced by the 
statute, but not specified in the title, have congruity or natural connec- 
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tion with the subject stated in the title, or are cognate or germane 
thereto, the requirement of the Constitution is satisfied." Were the 
title sufficiently broad to cover the objects declared in the bill, there 
would be, in our judgment, no repugnancy to the constitutional pro- 
vision in question, because all the provisions of the Act may fairly be 
regarded as in furtherance of a single object, "the suppression of gam- 
bling. ' ' The Constitution, moreover, is to be construed so as to uphold 
the law if practicable. All that is required by the constitutional pro- 
vision is that the subjects embraced in the statute, but not specified in 
the title, shall be congruous, and have natural connection with, or be 
germane to, the subject expressed in the title. Com. v. Brown (supra), 
at page 360. 

There is no such incongruity of objects and purposes in the statute 
as to render it obnoxious to the clause under consideration. The Act, 
however, is far broader than the title, and can therefore only be opera- 
tive as to that part of it which is indicated by its title. In other 
words, the only offence which can be punished by virtue of this statute 
is the particular form of making a bet or wager known as "pool- 
selling." 

It is claimed on behalf of the Commonwealth that the defect is 
cured by the use of the words ' ' and so forth, ' ' but in this view we 
cannot concur. The provision of the Constitution is mandatory. We 
think it is a wise and salutary provision, but whether it be or not, it is 
the law of the land and must be obeyed. To hold that the legislature 
could, by the use of such a phrase as ' ' and so forth ' ' supply an omis- 
sion and cure an otherwise defective title would be to fritter away the 
constitutional provision, and render it illusive and nugatory. See 
Cooley on Const. Lim. (6th ed.), p. 174. These words express noth- 
ing and amount to nothing as a compliance with this constitutional re- 
quirement. Nothing which the Act would not embrace without them 
can be brought in with their aid. Fiskhill v. Fishkill, 22 Barb. 634; 
Johnson v. Spieer, 107 N. Y. 185. 

We are of opinion, therefore, that, while the body of the Act is 
broader than its title, and the title is not aided by the introduction of 
the phrase just discussed, the statute is not wholly inoperative for re- 
pugnancy to the Constitution of the State, but is a valid law so far as 
it makes pool-selling an offence and prescribes the punishment for it. 

We will now proceed to consider the alleged repugnancy of the Act 
in question to article 1, clause 3, section 8 of the Constitution of the 
United States, which declares that " Congress shall have power to regu- 
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late commerce with foreign nations and among the several States and 
with the Indian Tribes." In discussing this branch of the case we 
shall treat the subject as though the prisoner were charged specifically 
with the offence of selling in Virginia a pool upon a trial of speed of 
horses to take place in St. Louis, as he can, under the statute, set forth 
in the warrant, be found guilty of none other. 

It is conceded that the power thus conferred is, whe exercised by 
Congress, exclusive in its operation. It is also conceded that the 
abstention on the part of Congress from passing laws in the exercise 
of its power to regulate commerce is equivalent to an expression of its 
will that, in those respects in which it can be reached and controlled 
by regulations of a general character, it shall remain free. On the 
other hand, there is a reserve of power and duty in the States, the 
due exercise of which is essential to the maintenance of order, the 
preservation of health, and the promotion of good morals ;, in fact, 
almost the whole of the great body of municipal law which establishes 
and enforces the duties of citizens to each other, is embraced within 
and known as the police power. In it is to be found, says Blackstone, 
4 Com. 162, the "due regulation and domestic order of the kingdom 
whereby the inhabitants of a State, like members of a well governed 
family, are bound to conform their general behavior to the rules of 
propriety, good neighborhood and good morals, and to be decent, in- 
dustrious and inoffensive in their respective stations." The professed 
object of all government is to promote the general welfare, and it 
cannot be denied, that the subjects enumerated in the above extract 
are of prime importance not only to the welfare and happiness of men, 
but are essential to their very existence in a state of civilized society. 
The object of the law is the suppression of gambling in its most at- 
tractive, seductive and, therefore, the most dangerous of its many 
forms. That gaming is a vice which it is the right and duty of a 
State to forbid under severe penalties is recognized, I think, by the 
Codes of every State in the Union, if not, indeed, by those of all civ- 
ilized communities. 

" The right to legislate upon the subjects of intoxicating liquors is 
acknowledged by every one, and is founded upon the fact that their 
use in excessive quantities leads, in large masses of cases, to crime, 
poverty and enormous suffering, and bears most harmfully upon the 
sum of happiness of the human race. So in regard to lotteries in gen- 
eral. A widespread custom of indulgence in the purchase of tickets 
leads, among the poorer classes certainly, and also among others, to 
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habits of recklessness, waste and idleness; it cultivates a gambling 
spirit and tends to a hatred of honest labor, and to a desire to obtain 
riches or money without the necessary expenditure of industrious 
energy." People v. Gilson, 109 N. Y. 404. 

The Act in question would seem, then, to be in the performance of 
the obligation which rests upon the General Assembly of Virginia to 
pass laws to suppress a recognized vice. There is no question that the 
police power must be exercised in subordination to the Constitution of 
the State, and a fortiori that it must not be in contravention of the 
Constitution of the United States. Now, as the proper discharge of the 
functions and duties entrusted to the National and State governments 
is necessary to the highest efficiency of both, it follows that in the 
development and growth of the two systems thus blended and inter- 
woven and operating directly, each by its own force, upon the same 
individuals, wisdom and prudence must prevail in order that the hap- 
piest and best results may be achieved. 

In the case before us, there would seem to be no reason why any 
antagonism or conflict should result from the exercise within their 
appointed limits of the power on the part of Congress to regulate com- 
merce among the States and the duty of the State to suppress a re- 
cognized offence against good morals. There can be none unless the 
transmission of money or other thing of value to be bet on a race to 
take place beyond the limits of the State be a subject of commerce 
which is entitled to shelter itself under the aegis of the Constitution of 
the United States, and invoke for its protection the power to regulate 
commerce with which Congress was clothed to the end that legitimate 
intercourse between the States might forever remain free and unfettered. 

In Cohens v. Virginia, 6 Wheaton, 443 (a case, by the way, in 
which a lottery established by the Congress of the United States sought 
to set at naught a law of the State of Virginia which forbade the sale 
of lottery tickets within her borders), it was said by Chief Justice 
Marshall : "To interfere with the penal laws of a State, where they 
are not leveled against the legitimate powers of the Union, but have 
for their sole object the internal government of the country, is a very 
serious measure which Congress cannot be supposed to adopt lightly, or 
inconsiderately. The motives for it must be serious and weighty. It 
would be taken deliberately, and the intention would be clearly and 
unequivocally expressed. ' ' 

The same spirit, happily, still animates the Supreme Court of the 
United States. It fully recognizes the difficulty oftentimes presented 
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of securing harmonious operation to the just and necessary powers of 
the Federal and State governments, and with none of the provisions 
of the Federal Constitution is there more frequent opportunity for in- 
terference and conflict than under the commerce clause of the one and 
the police power of the other. The great truth must be recognized 
that the government of our people in its entirety consists of an "in- 
dissoluble union of indestructible States," and that as a consequence 
it is as much the duty of every department of the government of the 
United States to preserve in their full and unimpaired vigor those 
powers which, in the distribution of governmental functions, were re- 
served to the States as to cherish and foster the growth and expansion 
to their conditions of highest usefulness those functions and duties which 
were confided to the Federal Goverment. Though the power of Con- 
gress is held to be exclusive in its nature, and to embrace not only the 
subjects of commerce, but all the agencies and instrumentalities by 
which that commerce is to be carried on, we find the Supreme Court 
readily conceding in a number of instances the free exercise of the police 
power of the State, though incidentally it might have the effect of in- 
terfering with or to some extent regulating interstate commerce. For 
instances of this sort, see cases cited in R. & A. R. R. Co. v. Patter- 
son Tob. Co., 1 Va. Law Register, 917, decided at this term, and 
Com. v. Meyers, at the January term of this court. In the latter case 
it is said "that the right of the State to impose a license tax upon 
peddlers where it operates uniformly upon all citizens, and does not 
discriminate in favor of citizens of Virginia as against citizens of other 
States, or where the tax imposed is in the exercise of the police power 
and is not a regulation of commerce under cover of that power, al- 
though incidentally it may have that effect, has been uniformly main- 
tained ; but where any injurious discrimination is discovered in favor 
of the resident as against Jhe non-resident, or with respect to the sales 
of articles manufactured in this State over similar articles manufactured 
abroad, the State laws are declared to be void as repugnant to the Con- 
stitution of the United States." 

Since that case was decided we have further investigated the au- 
thorities on the subject, and are strengthened in the conviction that no 
decision of the Supreme Court of the United States can be found hold- 
ing a State law invalid as being repugnant to the commerce clause of 
the Constitution which was enacted in the bona fide exercise of the 
police power of the State, for the suppression of a recognized vice, or 
to prevent the sale of adulterated food, or the manufacture of food 
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from impure materials, or to prevent the spread of disease among men 
or beasts. Under cover of the police power efforts are constantly be- 
ing made to promote some unlawful purpose, as in People v. Gihon, 
109 N. Y. 443, where a law was held unconstitutional which, under 
the police power, undertook to forbid what was held to be an innocent 
act, and one which the legislature could not make criminal. The 
Supreme Court has held State laws to be void which impose tonnage 
duties, Inman Steamship Co. v. Tinker, 94 U. S. 238, and taxes on im- 
ports, as in Almy v. California, 21 How. 169 ; and inspection laws 
discriminating in favor of the citizens of the State as against citizens 
of other States, Voight v. Wright, 141 U. S. 62; or which in Some of 
a great variety of modes endeavored to give to its own citizens, or to 
its own products, an advantage over the citizens or products of other 
States; and in some instances to favor one industry engaged in by its 
own citizens over an innocent but less favored occupation. An exam- 
ple of the latter is to be found in the case of the People v. Marx, 99 
N. Y. 377. Not unfrequently it happens that the police power is re- 
sorted to merely for purposes of revenue. In these and like cases, 
which might be greatly multiplied, the courts have held that they did 
not come properly within its domain. 

While a State law which operates as a regulation of interstate com- 
merce, or which affects it except incidentally, could not be upheld un- 
der the police power of the State; while laws pretending or purporting 
to be in the exercise of the police power, but which are but devices 
and schemes under cover of that power to accomplish some purpose 
forbidden to the State, are void; yet State laws passed with the honest 
purpose of promoting the health, the morals, or the well-being of its 
citizens, are valid. 

Contracts are peculiarly under the protection of the Constitution of 
the United States, which declares that no State shall pass a law im- 
pairing their obligation; and yet it is not pretended that a State may 
not prohibit the enforcement of contracts resting upon a vicious or im- 
moral consideration, the enforcement of which would have a vicious 
and immoral influence. So, too, we think that to call into activity 
the inhibition upon the States to interfere with interstate commerce im- 
plied from the grant to Congress of the exclusive power to regulate it, 
the first thing to be shown is some subject of commerce which com- 
mends itself as at least not injurious to health and morals. In no case 
can the just and proper exercise of the police power of the State, act- 
ing with the honest purpose to protect the health and morals of a com- 
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munity, conflict with the proper exercise of the power in Congress to 
regulate commerce unless the means of disseminating disease and en- 
couraging vice are proper subjects of commerce. 

It is insisted here, however, that inasmuch as the offence consists in 
forwarding a sum of money by telegraph to Wheeling, W. Va. , to be 
wagered on a trial of speed of horses to take place in St. Louis, Mo., 
it not being unlawful, as it is claimed, to make such a wager in 
West Virginia, the Act making it criminal is void, not only as being 
repugnant to the commerce clause of the Constitution, but as an at- 
tempt to punish the doing in West Virginia of an act lawful in that 
State. 

We have said enough to show that there is, in our opinion, no re- 
pugnancy in the statute to the commerce clause of the Constitution. 
Upon the other point we might content ourselves with observing that 
as we are not trying the issue of guilty or not guilty, but only whether 
there is lawful cause for the detention of petitioner disclosed by the 
warrant and commitment, the effect of the proof of the law of West 
Virginia, as of all other facts, must be postponed till the trial ; but as 
an expression of opinion has been sought and there can be no impro- 
priety in giving it, we are willing to go somewhat into this branch of 
the subject also. 

We do not perceive that the fact that the race upon which the wager 
is to be made is to be run in Missouri, and that the money is to be 
placed in West Virginia, at all affects the question. It remains that 
by the statute the act is made unlawful here, and may be punished 
unless it be under the protection of the Constitution of the United 
States. With the laws of our sister States we have no concern except 
in so far as they appear in this record, and they are not the proper 
subjects of animadversion or criticism. If West Virginia has not 
legislated against this form of gambling, it is no concern of ours. 
Virginia has a right to repress and punish that which by the common 
consent of mankind is a vice, without regard to the laws of other 
States. To make a bet or wager upon a race to take place in Missouri 
is as injurious to good morals as though it were to take place within 
our own borders ; nor is the quality or character of the act at all 
affected by the fact that a stage in the transaction takes place upon the 
neutral ground of West Virginia. The root of the evil is here, and 
here its baneful influence and example are felt. The act at which the 
punishment is aimed takes place in Virginia, and over it and the actors 
in it Virginia has complete jurisdiction unless, as has been so often said, 
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shelter and protection are found under the commerce clause of the 
Constitution of the United States. 

Another objection taken to the warrant is, that it is too vague and 
indefinite; that it is the right of a person accused of crime to be in- 
formed of the "cause and nature of the accusation against him." 

Warrants of arrest are required to recite the offence charged, but 
the same particularity is not expected or required as in indictments or 
more formal papers. See Rob. Pr., vol. 3, p. 10 (old ed. ); Bishop 
on Crim. Proc. sec. 714. 

While we think it would be better practice to state the offence more 
specifically than has been done here, we are not prepared to say that 
we would on that account alone be content to quash the proceedings 
and to discharge the prisoner. 

The remaining ground of objection, however, is fatal to the warrant 
of commitment under which the prisoner is held. By section 4106 of 
the Code, a* amended by an Act approved March 5, 1896 (Acts 
1895-96, ch. 845, p. 924), Justices of the Peace are given "exclusive 
original jurisdiction of all misdemeanors occurring within their juris- 
diction, ' ' and are authorized to inflict the same punishments thereto- 
fore imposed by county and corporation courts. By section 4107 an 
unrestricted right of appeal to the county or corporation court is secured, 
where the accused can demand a jury, but the trial and judgment 
must in the first instance be before the Justice. The effect of this 
statute is to take away from county and corporation courts the power 
to try misdemeanors as courts of original jurisdiction. It takes away 
their power to try misdemeanors even in those cases where indictments 
or informations were pending. See Dulin v. Lillard, Sheriff, 91 Va. 
718, where the effect of a similar statute is fully discussed and con- 
sidered and the authorities bearing upon it are collated. 

For the foregoing reasons we are of opinion, first, that on account 
of the insufficiency of the title of the Act set out in the warrant pool- 
selling is the only form of bet or wager that is made punishable thereby ; 
secondly, that there is no repeal by implication of either of the two 
Acts passed February 29, 1896, but that the Act entitled "An Act 
to prevent pool-selling, &c. , upon the results of any trials of speed of 
any animals or beasts taking place without the limits of the Common- 
wealth," is effective only as to pool-selling; while the Act entitled 
"An Act to prevent gambling and selling or making books, pools or 
mutuals within the Commonwealth of Virginia," is in all respects in 
full force and vigor; thirdly, that neither Act is repugnant to the Con- 
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stitution of the United States; fourth, that it would be better practice 
to state the offence with more precision than has been here observed, 
especially in view of the fact that Justices are now clothed with ex- 
clusive original jurisdiction to try misdemeanors and the warrant gives 
to the accused the only information as to the nature of the offence with 
which he is charged; and, lastly, that the warrant of commitment 
under which the petitioner is held in custody is void, because it was 
the duty of the Justice to try the case, instead of committing the pris- 
oner for trial by the County Court, which is without authority as a court 
of original iurisdiction as to misdemeanors. 

The prisoner must be discharged. Prisoner discharged. 

BY THE EDITOR. — The opinion and judgment in this case are not open to 
criticism. Both seem in all respects to be sound to the core. But we cannot 
refrain from expressing our surprise that such an obvious defect in the title of 
the Act drawn in question should have escaped the attention of every lawyer 
and layman in both branches of the legislature. Presumably, the Act was offered 
in the form of a bill, duly referred to the appropriate committee, went through 
the several readings, and, after discussion, was finally passed by both Houses. The 
Act was designed to break up a great public evil and awakened the attention of 
the press and the entire community. Though the legislature strangely failed to 
discover a defect which could hardly have escaped the attention of the obtusest 
intellect, even on a casual reading, it is a wonder that the Governor did not 
detect it. He seems to have been very careful generally in his examination of the 
Acts submitted to him for his action under the Constitution, and vetoed a con- 
siderable number, as we remember, mainly on account of defects in the title. We 
suppose, however, as most of the Acts of an important nature were crowded upon 
him in the last days of the session, he had no time to scrutinize them as he other- 
wise would have done. In the confusion, he actually overlooked one Act of much 
importance. 2 Va. Law Beg. 68. The number and character of the Governor's 
vetoes show that the legislature was more than ordinarily loose and careless in its 
legislation last sessi6n. It is difficult to perceive how the Act pointed out by Mr. 
Kean, post ( " Correspondence " ), can escape the fate of the Maupin law. 

There is another faulty habit the legislature has gotten into. Besides - postpon- 
ing final action on the most important subjects before it until the last days of the 
session ( a crying evil ) , in amending and reenacting Sections of the Code, the head- 
lines of the section are generally made part of the amendatory Acts. They were 
put there by the Revisors, under authority of the legislature, in publishing the 
Code, for mere convenience. They were no part of the lay. Wenondh v. Bragdon, 
21 Gratt. at p. 694. But, by incorporating them in the amendments, they become, 
for the first time, a part of the law. Usually, we think, they were quite accurate, 
and when so, the subsequent enactment of them, though unnecessary, would be 
harmless. But where the amendments are of such a nature as not to accord wholly 
with these headings and no change is made in them, confusion must, and mischief 
may, result. As an instance, see the Act approved March 5, 1896, (Acts 1895-'96, 
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Ch. 845, p. 924), where the heading of section 4106 of the Code is made. a part of 
the law. It was appropriate t6 the section as it stood in the Code. But what 
meaning and force, if any, are to be given to the words " discretion is given them 
[the Police Justices and Justices of the Peace] either to try or only to examine 
into the offence," &c, when it appears by the body of the Act that these Justices 
are to have "exclusive original jurisdiction [for the trial] of all misdemeanor 
cases," &c. ? 

The result of the decision in the principal case also shows the unwisdom of 
investing Justices of the Peace with exclusive original jurisdiction for the trial 
of all misdemeanors without regard to their nature and the extent of the punish- 
ment. It is notorious that, as a rule, they are not competent to deal with prose- 
cutions of importance. It is true, that the accused, if convicted, has a peremptory 
right of appeal to the county or corporation court, but the Commonwealth has no 
such right ; and hence justice to the public may, and in many cases, no doubt, 
will fail of being attained. A judgment of acquittal by the Justice, however 
erroneous, is final. There is no appeal from it. Under the former law the Justice 
was invested with original jurisdiction in certain specified cases of supposed minor 
importance, but even as to these his jurisdiction was not exclusive" but concurrent 
with that of the county and corporation courts; and, moreover, he had the dis- 
cretion either to try the accused or commit him for trial in the courts. Generally, 
in important cases, the accused was "sent on," not tried. 

In the principal case, the result — discharge of the prisoner — was owing more 
to the fault of the legislature than of the Justice. Under the former law he had 
no right to try the accused for the offence with which he was charged; for it was 
not, under that law, one of the offences for the trial of which he had jurisdiction. 
He could only examine and, if there was sufficient cause to charge the accused 
with the alleged offence, send him to the County Court for trial. The amenda- 
tory Act making trial by a Justice imperative was approved March 5, 1896 — the 
last day of the legislative session. As usual, it was made to take effect from its 
"passage," and when the warrant was issued by the Justice, the accused arrested 
under it and brought before him, the amendatory Act, then in force by its terms, 
had never been officially promulgated and most probably the Justice, as was 
the case with the people generally, had never heard of it. So much for the 
mischief of putting important statutes into operation immediately upon their 
" passage." 

Prosecutions for misdemeanors pending in the courts at the time the Act above 
referred to (March 5, 1896) was enacted, have to be dismissed. The courts have 
no jurisdiction to try them. So the Court of Appeals decides, and though the 
decision, in that particular, seems to be somewhat obiter (for it was a question that 
did not necessarily arise in the case in judgment), yet the decision was plainly 
correct and will serve as a guide in the disposition of pending cases. Jurisdic- 
tion of the courts to try cases of misdemeanor pending therein should have been 
retained; but it was not, nor was there any provision for certifying such cases or 
otherwise turning them over to a Justice for trial. The prosecution has to be 
commenced de novo. 

Under our statute law, in numerous instances the accused, charged with a felony, 
may be acquitted by the jury of the felony and convicted of a misdemeanor. 
Quaere : How are these statutes affected by the Act, before referred to, of March 
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5, 1896 ? Has the Court jurisdiction, since that Act, to render judgment on the 
verdict as for a misdemeanor ? 

Our legislation seems to be getting looser and looser each succeeding legislative 
session — furnishing much nutritious food for hungry lawyers and not a little poison 
for the people. As to the Code, a work of three years and more of careful labor, 
it has been pretty well "done for." During the few sessions of the legislature 
since its enactment there have been something like 500 Acts repealing some sec- 
tions and amending others. How long will it be before another revision will be 
required? Good Heavens! Will nobody "put on the brakes"? This is an ob- 
ject lesson to all who advocate a codification of the common law. There might 
be as perfect a codification of that law as it is possible for human wisdom and 
learning to make, and it would not stand the fire of the first legislature after its 
enactment. It would be changed again and again, and rapidly from time to time 
until we should have as the result "confusion worse confounded" — common law and 
statute law in one undistinguishable mass — radis indigestaque moles. It will be im- 
possible for us to have stable laws until we have wise legislatures. Shall we ever 
have them ? It is more than doubtful. When all men become angels — as wise 
and good as angels are — we shall have no changes, and not until then. They will 
then be " a law unto themselves." 



Norris & Co. v. Jones and Others.* 

Virginia Court of Appeals : At Richmond. 

April 29, 1896. 

1. Chancery Jurisdiction — Suit to avoid gift— Restoration or loan by donee to 
donor. The right of the creditor of a donor to charge the donee arises out of 
the fact that the donee has in his possession that which dught to be subjected 
to the satisfaction of the creditor's debt. But where property or money has 
been received from an insolvent donor by one who had no reason to suspect 
such insolvency, and with no intent to defraud the creditors of the donor, and 
the donee afterwards, before suit brought by such creditor, restores the prop- 
erty or repays the money to the donor, or in good faith applies it to the pay- 
ment of the debts of the donor, or in like good faith lends it to the donor, all 
liability of the donee to the creditors of the donor on account of the gift 
thereupon ceases. 

Appeal from a decree of the Chancery Court of the city of Rich- 
mond, pronounced June 7, 1894. Affirmed. 

This was a suit in chancery instituted by the appellants against 
D'Orsey Jones, his mother, Mrs. Harriet Jones, and others, the chief 
object of which was to set aside a gift made by D'Orsey Jones to his 

* Reported by M. P. Burks, State Reporter. 



